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I. INTRODUCTION

A. Procedural Back.~round

1. The Appeals Chamber of the I_nternation’o/Criminal Tribunal for the Prosecution of

Persons Responsible for Genocide and Other Serious Violations of International

Humanitarian Law Committed in the Territory of Rwanda and Rwanda= Citizens

responsible for genocide and other such violations committed in the tin, tory of

neighbomiag StaGes between 1 January and 31 December 199a ("the Appeals Chamber"

and "the Tribunal" respectively) is seised of an appcN lodged by Mr. Jean K_A.MBANDA

("the Appellant") against the Judgement and Sentence pronounced in his case by Trial

Chamber I of the Tribunal ("the Trial Chamber’) on 4 September 1998 ("the Judgement").~

The principal steps in the procedure thus far axe outlined beIow.

2. On 1 May t998 the Appellant pleaded guilty to the six counts contained jn the

indictment against .him, namely, genocide, conspiracy to commR genocide, direct and public

incitement to conmair genocide, complicity in genocide, crimes against humanity (murder)

and crimes against humaniLy (extermination). This plea was accepted by the Trial Chamber.

A pre-sencencing taearing was held on 3 September 1998 and the Judgement pronounced the

following day. The Appellant was sentenced m life imprisomnent.

On 7 September 1998 ~e Appellant filed a nodce of appeal against sentencez

containing four goands of appeal.. Upon receip~ of the cerd_fied record of appeal he fried a

supplementary notice of appeal seeking to add one groilnd.3 Following a change of counsel,

a second supplementary notice of appeal was filed, seeking m add ttn’ee new sounds of

appeal, which were not directed at the sentence but rather chalJenged the validity of his

guilty plea,¢ This document states that the "’Appellant now not only seeks revision of the

entire sentence but (primarily) asks the Appeal Chamber to quash the ~lilty verdict and

order a new trial".5

t "Judgement and Sentence", The Prosecutar v. Jean Kambanda, Case No. ICI’R 97-23-8, Tr. Ch. I,

4 Scptvamber 1998.
z "Nordc, of Appeal agains~ Sentence of T~.d Chamber .I Art. 24 of Statute and Rule 108(A) of ~he Rules".

"~ "Supplementary Notice of Appeal against Sentenc, of Trial Chamber I ,~. 2¢ of Statute and Rule 108(A) 
¯ e Rules". filed on 25 September 1998.

"Second Supplementary Notice of Appeal", Ned on24 November 1999.
5 Ibid,, page 2.
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4. By Decision of 8 December 1999, the Appeals Chamber ~:anted zhe Appellant leave
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withdrawn dltnng the hearing on 28 June 2000. After the close of filing hotms on 26/funs,

[be day before the hearing, the Prosecutor filed ’q-he Prosecutor’s Supplemental

Respondent’s Brief’ running to several hundred pages with annexes. The Appeals Chamber

has no[ made use of this supplementary material in its judgement.

8. The hearing Eook place from 27 to 28 June 2000 ("the Hearing"). After settling the

duration of the hearing in consultation with the pardes, the Chamber ruled that. in view of

its decision on the Motion for admission of new evidence, only Kambanda’s testimony

relating to whether his guilty plea was voluntm-y, informed, unequivocal and based on

factual elements likely to establish the crune would be permitted.Iz

9, The Judgement of the Appeals Chamber is hereby deljvered.

B. The Notice of Appeal

10. The Consolidated Notice of Appeal lists the following "errors of law" committed by

the Trial Chamber as grounds of appeal:

(1) failure to consider the demal of the right to be defended by a counsel of

one’s own choice;

(2) failure to consider the Appellant’s unlawful detention outside the

Detention Unk o.f the Tribunal;

(3) acceptance of the validity of the plea-ageement without a thorough

investigation of whether the plea was voluntary and/or imformed and/or unequivocal;

and failure to satisfy itself that the guiky plea was based on sufficient facts for the

crime and the accused’s participation in it, either on the basis of independent indicia

or of lack of any material disageement between the parties about the facts of the case;

(4) failure to apply the general principle of law that a plea of guilty as a

mitigating factor carries with it a discount in senmnce;

(5) failure to consider Article 23(1) and (2) of the Statute of the Tribunal 

Rule 101(B) (ii) and (iii) of the Rules which require that mitigalJ~g circmnstances,

personN circum.sm_nces of the convict, the substantial co-operation of the con,d.ct with

the Prosecutor and tim general practice regarding prison sentences m the cotlrts of

Case No.: ICTR-97-23-A
19 October 2000

19/10 00 THU 17:08 [TX/~[ NO 5229] ~0na



’00 THU 16:I0 F&X" 0031705128932
ICTR APPEALS

Rwanda be taken into account in the determination of the sentence;

(6) faihtre to pronounce and impose a separate sentence for each count fl~ the

indicra’nen~, each count being a separate charge of an offence;

(7) the sentence is excessive;

(8) considering the non-explanar/on o:f the convict when asked whether he

had anything to say before sentence as militating against any discount.

The Appellant also characterised ground (8) as an error of fact.

11. The Appellant’s Brief asks the Appeals Chamber to quash the guilty verdict and

order a new trial on the basis of grounds (1) on 
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II. FIRST GROUND OF APPEAL: TI:fE RIGHT TO COUNSEL OF

ONE’S OWN CHOOSING

A. Ax.~u, ments of the Parties

12. The Appellant argues that the Trial Chamber erred in law by not taking into

consideration the denial of Jean Kmnbanda’s fight to legal assistance of his own choosing.

The Appellant alleges that on several occasions he requested that Mr. Scheers be assigned

to represent him, requests which were turned down by the Registry, which i~sread assigned

Mr. Tnglis. In the &ppellant’s view. this refusal, which should have am-ac~ed sanctions by

the Trial Chamber, violated his ri~t to legal azsiscance by counsel of his own choosing and

thereby constituted a violation of his right to a faJx trial~3.

13. The Prosecutor considers that the Appellant waived his fight to raise this issue

before the Appeals Chamber, f~:stly, because he explicitly accepted the Registry’s

assignment of Mr. Inglis to represent him and secondly, because he did noc state his

objection to the choice of counsel before the Trial Chamber. Akematively, the Prosecutor

argues that an indigent ~cused does r~.ot in all cases have the right to counse;, of his or her

own choosing~a

14. According ~o the Appellant, the waiver principle and the rule tbr legal assistance by

counset must be examined in the tight of two circtmastances peculiar to the instant case:

firsd.y, the Appellant had in his view no real opportunity to raise his complaint before the

Trial Chamber and; secondly, he did not receive adequate and effective legal a.ssistance15.

B. Discussion

15. The Appeals Chamber will beNn by recalling the factual and procedun’d context of

Mr. Inglis’ assignment to defend the Appellant.

16. Between 18 July 1997, the date of his arrest, and March 1998, the AppeUanL did not

wish to be represented by counsel, reserving his fight to such assistance until he expressly

t3 Appellant’s Brief, para,~. 13 to 22.
~4 Prosecutor’s P~espoDs;’, paras. ¢.1. to 4.5.

~ AppelhmCs RepJy, paras 8 to 20.
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said that he felt it necessary~. On 11 August 1997, in a letter to the ReNstry, he declared

that he wished to waive his right to be represented by counsel, which waiver he confirmed

verbally during the Trial Chmnber hearings on 14 August17 and 16 September 1997is. On

18 October 1997, the Appellant submitted a document entitled "’Renonciation temporaire au

droit ~ l’ assistance d’un conseil de ta ddfense" (Temporary Waiver of My Right to Defence

Counsel), in which he once again con.finned his waiver in writSag19

17. On 5 March 1998, three letters were exchanged between the Registry and the

AppeUant. The Registry first of all proposed to the Appellant that it should appoin~ counsel

to defend his interests 2n, The Appellant immediately replied that he wished to be

represented by .Mr. Scheersz~. This request wms instantly, 
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19. On 25 March t998, throwing a request by the Registry for him to state his position

in a more positive manner, the AppeLlant sent the Registry a letter co~t]rming his Wish to

receive legal assistance from Mr. Oliver Michael IngJis24,

20. On 27 March 1998, M.r. TngHs was accordingly assi#aed as counsel for the

Appellant. The hearings on the merits of the case took place on 1 May 1998,-5 and on 3 and

4September 199826. Four months elapsed between the two sets of hearings. On

11 September 1998, a week after Trial Chamber I had pronounced sentence and four days

after Notice of Appeal against that sentence had been filed, the Appe]J.ant applied to have

Mr. Inglis replaced.

21. In his statement 
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The obligation is on the complaining party to briug the difficulties to r~e anendon of the
Trial Clmmber forthwith so that the latter can ae[etmine whether any mssistancc could be
provided under ~e Rules or Statute to relieve thc .situation. The parry c~’maot remain

silent on [he llh’~er only to retura on appeal to seek a trial de m)vo [,..]3a

26. Similarly, Jn the Kova&vid case, the ICTY Appeals Chamber responded to the

question of whether the Prosecution had sought during the proceedings before the Trial

Chamber to obtain an improper tactical advantage by ruling that

In its Decision, the TfiN Chamber did not mendon amy complaint by the accused that the

prosecution was seeking a tactical advantage, and did not found its holding on that poim. In
r.he circum~ccs, this C.~-’uaber would not ~ve effect to the allegation of the dcl’ence that
an improper advantage wins being sought by the prosccuhon~.

27. The Appeals Chamber a~ees with the posinon of the Human Rights Commktee,

established under the 
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cannot accept the Appeltant’s "allegations and concludes that he has not been able to

demonstrate the e,’dstence of special circumstances capable of constituting an exception to

the waiver principle.

29. Consequently, in the absence of any convincing explanation, r.he Appeals Chamber

dismisses the first ground of appeal.

30. In any event, assuming that the AppeNs Chamber had found this ground of appeal

admissible, it is clear from the Appellant’s case file that he eNoyed all Ms rights in respect

of his defence.

31. Firstly, he was represented free of charge by assigmed counsel when the RegisraT of

the Tribunal assigned Mr. Ing.tis to rep,’esen, him on 2"7 March 1998. On this point, the

Appeals Chamber wishes to draw a distinction between two issues which the Appellant has

indis~ctly raised, to wit, the issue of indigence and the issue of Me right to choose one’s

counsel.

32. With respect to the issue of indigence, during the 27 June 2000 hearing, the

AppelIant revealed to the Appeals Chamber that he was capable of bearing the financial

burden of choosing Mr. Scheers42, and recalled that the 
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systematic interpretation of the provisions of Me Statute and the Rules4~, read in conjunction

with relevant decisions from the Human Rights Commitme’¢7 and the organs of the

European Convention for the Protection of Human Rights and Fundamental Freedoms,~

that the right to ff’ee legal assistance by cotmsd does not confer the right to choose one’s

counsel.

34, Lastly, the Appellant received effective representation. 49 
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IlI. SECOND GROUND OF APPEAL: UNLAWFUL DETENTION

A. Ar~ments of the Pn ~ies

35. .In view of iris decision to co-operate with the Prosecutor50, the AppeLlant was

detained mainly in places other than the Tribunal Detention Unit. 1"tie parties agree that

following his arrest on 18 July 1997 and his transfer to Amsha, the Appellant was initially

held in a "very luxurious villa" for a period of approximately three weeks.51 From 3 to 27

August I997 he was der, ained in the Tribunal Detention Unit52 On 27 August 1997, the

Appellant was transferred to the town of Dodoma, where he stayed (changing residences at

least once) until I May 1998.53 I.’Ie was then transferred to the ICTY Detention Unit in The

Hague.

36. The AppelIant submits that the demnrion in Tanzania outside the Tribunal Detemion

Unit was tmlawfuL He argues that the Rules provide for detention in the Tribzmal Detention

Unit, and that this ~an only be varied by court order. Upon examination of the orders that

have been made for his detention, all of which order his detention in the °’detention facility

of the Tribunal", he observes that no variation from the Rules was attthorised and that his

detention outside this facility was therefore unlaw’fi.tL s4

37. The Appellant further contends that his detention violated international human rights

law, as the retevanr places of detention were "unofficial" He cites a report of Amnesty

International in support of b_is contention that, according to nxemational standards.

detainees must be held in recognised pIaces of detention,ss The report states that this is %

most basic, safegamrd against arbitrary detention, ’disappearance’, ili-treatment and being

compe.tled to confess." The Appellant considers that this standard was not observed in his

case. He concludes that his detention outside the Tribunal Detention Unit vi0Iated the Rules

of 
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case demand, for example because the matter could not realistically 
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46. Both m’gazmcnts must fail The first argument amounts [o 
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IV. THIRD GROUND OF APPEAL: INVALIDITY OF THE GUILTY

PLEA

A. Summary of the Issues

49. The issues raised by the Appellant as to the validity of the guilty plea can be divided

into two parts. First, the Appellant asserts ~at theTriM Chamber committed an error of law

m accepting the validky of the Plea Agreement, without investigating whether the plea was

1) voIuntary, 2) informed and/or 3) unequivocal. Second, the Appellant asserts that 

Trial Chm~ber committed an error of law in failing to. ascertain appropriately whether the

guilty plea was based on sufficient facts for the crimes alleged and the accused’s

participation in them_6"*

50. The Appellant cites current Rule 62 of 62 of ofof

6"*was was was 
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a)

B. Was the Guii~...Plea .Voluntary..,. Informed. and Unequivocal?

1. Was the Guilrg_Plea Volun!ary?

Sabmiss,mns of the Pardes

56. As to whether ~e ~lilty plea was voluntary, the Appellant states: "Voluntariness

involves ~wo elements, firstly an accused person must have been mentally competent to
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support a claim [hat [he Appellant was mentally incompe[en~ and failed ~o understand the

consequences of his actions in pleading guilty.

63. The Appeals Chamber iiu-ther notes that the Appellant does not claim Chat he was in

any way threatened or induced to plead guilty. It the Appellant pleaded guilty instead of

going to trial in the hope of receiving a lighter sentence, he cannot claim that the plea was

involuntary merely because he received a life-term a rcer pleading guilty ro severn counts of

genocide and crimes against humanity.

64. The Appeals Chmnber finds no merit in the Appellant’s claim that his guilty plea

was involuntary and thus rejecns this issue on appeal.

2, Was ±e Guilty Pica I.nfonned~

a) Submissions of the Parties

65. As to whether the ~ilty plea was infonned, the AppeJ.]ant states that all conmJon

law jurisdictions require that a person pleading gu]try °’must understand the nature and

consequences of his plea to what precisely he is pleading guilty"] 7 He quotes the

Erdemovid case in which the view was expressed that:

essen[i’al to the validity of a plea of guilty is that [he accused should fully understand
what he is pleading to. This me~s that r.he appellant must understand:

(a) The nature of the charges against him and the consequence.~ of pleading guilty
generally; [and]

(b) The .akare and disti~ctio~i between the alternative charges and the consequences of
pleading guilty [o one rather than the onher.7~

66. The Appellant .further quotes Judge Cassese’s separate and dissenting opinion in

Erdemovid, in which it was said Lhat: "the guilty l~lea must be entered in fulI cognisance of

its legal implications. To uphold a plea not entered knowingly and understandingly would

distort justice; mere specifically, it would mean jeopardising or vitiating the fundmnemtaJ
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right of the accused in Article 21, pm’agraph 3 of the Stature to be presumed innocent until

proved ~titty accordizng to the provisions of the [Tribunal’s] Statute.’’79

67. The Appellant reasserts that he had ineffective assistance of coanseI. He states that

counsel assigned to the Appellant did not take affirmative action on tns client’s behalf, that

in ttae space of two years counsel and accused "had only one hour’s consukarion", and that

cotmsel "did not study the case completely nor did he investigations (sic) in order 

evaluate the file and to inform Kanlbanda properly. In doing so, Kambanda did not plea

guilty informed (sic), since he himself did not know the ins and ours of the charges broug!nt

against hil~ nor did he k~ow t.be ins and outs of the gtJiky plea.,~0

68. The Appellant further asserts that "Kambmada was not only uninformed by cotmsei,

but was also not ha formed by the Trial Chum.bet", apparently because the °’Tribtmal has

neglected to warn Kambanda expl.icitely (sic) what the consequences, in ran-us 

imprisonment, would be by pleading guilty’" and "lilt should have been made clear ~o tt~e

accused that by pleading guilty the osty possible sen~e.nce would be life imprisonmen[ and

that a plea ag-reement would never mitigate the penalty seeing the gravity of the offences.’’~

69: The Appellant asserts that the Trial Chamber "shottld have inquired about the legai

~sistance provided to appellanf’ as the assistance was inadequate and the Trial Chamber

should therefore have taken a more active role in hlvestigafing the adequacy of counsel,sz

70. The Prosecutor a~ees with ~e Appellant that the applicable standard for

determining whether a plea is informed is that established in ErdemoviG such thar the

accused must ux~derstand "the nature of the charges against hkn and the consequences of

pleading guilty generally.’’s3 In referring m Erdernovid, the Prosecutor asserts that there

were clear indicia that counsel in that case "indicated that he did not understand the

substantive law of the charged offences. Those errors indicated to the Appeals Chamber

7~ Erdemovid, "Scparam and Dissenting Opinion of Judge Cassese", para. 10.
so fbid., paras. 48-50.
s~ fbid., pa_ra, 5l, aad quodog passages of the "franserip~ of 3 September ~998, p. 35.
s2 lbid-, paras. 53-56.
~3 Prosecutor’s Response, para. 4.[10. citing Erde.movi~L "Judgement, Jolnt Separate Opinion of Judge

McDonald and Judge Vohrah", p~a. 14, AppeHant’s BOer, para. 45.

Case No.: [Cq’R-97-Z3-A
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19 October 2000
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b) LeaaI Findings

75. The Appeals Chamber agees with 
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82. The Prosecutor further submits that because the "Appellant did not object, after the

lapse of four months between his plea on 1 May 1.998 and the sentencing hearing on
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90. The Prosecutor refers to Secdon III of the Plea A~eemenL enti0ed "Factual Basis",

in which "°the Appellant acknowledges that were the Prosecution to proceed with evidence,

the facts and -allegations set out in paragapbs 3.1 to 3.20 of the Indictment would be proven

beyond a reasonable doubt. Additionally, the Appellant states thag those facts are ~ot

disputed by him. A factual basis is then presented in paragraphs 18 through 40 of the Plea

AgreemenC’1°5 The Prosecutor then details some of the undisputed facts contained in the

Plea Ageement, many of which "involve specific criminal acts that were undertaken by r.he

Appellant as a principal perpeu’a[or",m~

91. The Prosecutor also refers to the Jelisid Judgement, in which an ICTY Trial

Chamber observed r, ha[ a guilty plea alone does not provide a sufficient basis for conviction

of an accused for "it is still ~ecessary for the Judges to find something in the elements of the

case upon which to base their conviction both in law and in fact that the accused is indeed
,,t07 The Prosecutor asserts r_hat in 7elisic’, ’m accepting the accused’s

guilty of the crime.

guilty plea~ the Trial Chamber "considered that ±e Prosecution and Defence did not

disagree on stay of the facts" and "’made frequent reference to a document called ~factual

basis’ in determining whether elements presenmd in the guilty plea were sufficient to

establish the crimes charged."ms The Prosecutor asserts ~at the Plea Agreemen~ and

Indicnnen~ contain sufficient facts ~o sustain the validRy of the g(filty plea.m9

2. Legal FindingS.

92. The Appeals Chamber notes that the Indictment charging the Appellant with four

counts of genocide and rvvo cou~cs of crimes against humanity was confirmed by Judge

Ostrovsky on 16 October 1997, and that on 1 May 1998, during his initiat appearauce

before Trial Chamber I, the AppeHmlt pleaded guilty to the crimes "alleged in the Indictment

against him. The Appeals Chamber also notes that the 
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which was si~ed by all parties, the Chamber entered a plea of guilty against ehe accused on

. ~. [ ,,Ii0
all rj~e counts in the mGlctmen.

93. The Appe~s Chamber notes that there was, no disa~eement between the parries as

to the facts of the case or as to the Appellant’s participation in the crmaes alleged in the

l~dictment and agreed to in the Plea A~eement. Thus 
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FOURTH, FIFTH, SIXTH, SEVENTH AND EIGHTH GROUNDS

OF APPEAL: ERROR IN SENTENCING

A. Introduction

96. The Appellant has submitted as an "alternative" that, should the Appe’,~ Chamber

deny his plimary request to quash the guilty verdict and order a new a’ial, it should "set

aside and revise dee end.re sentence" on five ~ounds (grounds 4, 5, 6, 7 and 8 of the

Consolidatcd Notice of Appeal).L~l 
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arguments in support of his or her claim is therefore not absolute: it cannot be said that a

cl~ automaticaZIy fails it" no supporting arguments are presented.

99. In the cm’rent ma~ter, the argumems having been raised by the Appellant in the

Consolidated Notice 

Notice 
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Az-dcl¢ 23: P~n~tics

2. In imposing tSc sentences, [he Trial Chambers should take into account s,,ch
factors as the ~a, dcy of [he or’fence and the Lndividual circumstances of khe convicted
person.

The Rules

Rule 10h Penalties

(C) The TriaI Chamber shall indicate whether multiple senmuces shall be served
consecutively or concun’eutly.

102. The Appeals Chamber notes that ao[hing in fae Statute or Rules expressly states [hat

a Chamber must impose a separate senmnce for each count on which ~ accused is

convicted. However, in view of the references in RuIe 101(C) to "’multiple sen[ences", a~d

to "consecutively or concmTently’, it may be argued that the Rules seem to assume that a

separam sentence will be imposed for each count.

103. The Appeals Chamber finds in ~his regard ~at the Statute is sufficiently liberally

worded to allow for a single sentence to be imposed. Whether or no~ this practice is adopted

is wi~in the discretion of the Chamber. The Appeais Chamber upholds the argument of the

~-osecufion that a Chamber is not prevented from imposiug a global sel~tence in respect of

all counts for which a_n accused has been found guikyJ t7

104. In support of the view that a Chamber has such discretion, past practice of both this

Tribunal and the ICTY may be examined. In Akayesu, while pronouncine multiple

sentences, Trial Chambez I clearly interpreted the Rules [0 allow the Tribunal to

~mpos~ either a single scntenc¢ t’or roll the counm or multiple sentences, with tl]e
understanding that in [he case of [he latter, the TribunN shall decide whether such
sentcmces should be served c onsccudvcly or concurrently, 
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105. In Rutaganda, the Prosecutor fxamed the choice between imposing a single sentence

or mukiple sentences as a discretionary one, her stlbmissions reading: "with regard :o the

issue of multiple sentences wtfich could be imposed on Ruraganda as envisaged by Rate

101(C) of the Rules.. ,,.1:9 The Chamber impJJcitly accepted rkis submission in exercising

its discretion and imposing a single sentence for all the counts on which and Chambeued 
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the crnnes ascribcd to the accused have been cbaracterised m several dis~lct ways bat

form part of a single set of crimes committed in a glyen geogaphic region during a
relatively ex~epded t~me-span ... In ligh~ of tNs overall consistency, the Trial Chamber
finds that thc~e is reason to impose a smgte sentence for all the crnnes of which the

accused has been fomad guilty.

This followed simSt~ reasoning in the Jelisid case.u5

111. The Appeals Chamber agees with tlae approach adopted m the Blagki~ case: where

the climes ascribed to an accused, regardless of their chm’actefisat~on, form part of a single

set of crimes commk~ed in a ~ven geo~aphic tenon during a specific time period, it is

appropriate for a smgle sen~erace ~o be imposed for all con~ctions, if the Trial Chamber so

decides. The issue is whether this case falls within such parameters.

112. The Appelh’ult pleaded g-uH~ to six counts under Article 2 (Genocide) and Article 

(Crimes against hammlity) of the Statute. for wb2ch he was subsequently convicted. These

acts were carried out La Rwanda during a specific time period (1994) and formed part of 

single set of crimes related to the widespread and systematic attack against the Tul:si civilian

population of Rwanda, the purpose of which was zo kill them. The Appeals Chamber thuds

that tits was therefore a case in which ~t was approprJ.ae to impose a single sentence for the

mukiple convictions,

113. la2nding no merit in the AppeJlant’s arguments, the Appeals Chamber dismisses this

~ound of appeal.

C. Fourth, Fifth, Seventh and Eighth Grounds of Appeal

114. The main issue raised by the Appellant in the fourth~ fifth, seventh and eighth

~ounds of appeal is that the Trial Chamber erred in law in failing to properly take certain
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sentence, in addition, he submits that the Tidal Chamber erred in law and on the facts in

taking into account the non-explanation of the AppellaD[ when asked if he had anything to

say himself in mitigation before sentence.

115. For the Appellant’s appeal to succeed on these grounds, he must show that the Trial

Chamber abused its discretion, so [nv~.lidating the sentence. The sentence must be shown to

be outside the discretionary fi-mnework provided by the Statute and the Rules.

116. The Appeals Chamber notes that a Trial Chamber is required ms a matter of law.

under both the Stamte and the Rules, to take account of mitigating circm:nstances and the

general practice regarding prison sentences m Rwanda. Therefore if it fails to do so, it

commits an error of law. Article 23 provides in¢er alia, that °’[i]n determining the terms of

impisonment, the Trial Chambers shall have recourse to the general practice regarding

prison sentences in the courts of Rwanda’’n~ and thaL in unposing senmnce it "should take

imo account such factors as the gravity of the offence and the individual circumstances of

the convicted person."~a8 Rule 101(B)provides:

.In detem.nJ.ning the sentence, th~ Trial Chamber shall take into account ~e factors
mentioned in Axricle 23(2) of the Statute, as well as such factora as:

(i) Any aggravating circumstances;

(ii) Any mitigating cirenmst0a~c¢-~ including ~¢ sabsta~ti’at cooperation with the
Prosecutor by d~e convicted person before or ~ter conviction;

(iii) The general practice regarding prison .~’ntences in the courts of Rwanda:

(iv) The extcn~ to whic~ any penalty imposed by a court of ~y State on the
convicted person for the smme act has already been served, as referred ~o in
Axticlc 9 (3) of the Statute,

117. Rule 10103) is expressed in the imperative in that the Trial Chamber "shall take into

account" the factors listed and therefore, if it does not, it will commit an error of law.

Whether or not this would inva[idate the decision is of course another quesnon.

118. In the Judgement the Trial Chamber considered both the Appellant’s guiky plea on

each count on the indictment, together with the Plea A~eement.,!a9 wherein the A.ppellant

made full admissions of -ali the relevm~t facts alleged in the indictmen~ and his involvement

12v Article 23(1),
~3 Article 23(2).
t~ Sea above for further details regarding the Pica A~cvment-

Case No.: ICTR-9"f-23-A

35
I9 October 2000
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as Prime Minister. He "acknowledge[d] that...he as Prime Minister, instigamd, aided and

abetted the Preye~.s, Nourgrnesrres, and members of the population ~o commit massacre~ and

killings of civilians, in particular Tutsi and moderate Hum.’’t3° lhe Trial Chamber noted the

g-rarity of the crimes m question 
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Appellant)3v I~t noted the early guilty plea of the Appellant and the fact that both the

Appellant and the Prosecutor

urged the Chamber to interpret [the Appellm]t’s] guilty pte~ az a sigh’at of his remorse,
rel)ent,’mce and acceptance of responsibility for his actions. The Chamber is mindful that
remor~ is not the only reasonable inference that can be drawn from a guilty plea;
nevertheless it 
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125. The Appeals Chamber notes that the crimes for which the Appellant was convicted

were of the most serious nature. A sentence imposed should reflect the inherent gravity of

the crimin’,d conduct. The Appeals Chamber of the tCTY has observed that "[c]onsideration

of the gravity of the conduct of the accused is normally the starting point for consideration

of m~ appropriate sentence.’"t~t In sentencing We Appellant, the Triat Chamber found that

(v) the crimes for which Jean Kambanda is re~onsible carry aD intrinsic gavi~Y, and
their wideapread, atrociotz~ and systematic character is p~cul~ty shocking to
the huma~ conscie~cc;

(vi) lean. "Kamba~da committed the crimes knowingly and with premeditation;

(vii) ,’tad, moreover, Jean Kambanda, as Prime Minister of Rwanda was enlrusted with
the duty and authority to protect the population and he abu,sed this trust.I<

126. hi this case, the Trial Chamber baIanced the mitigating factors against

ag~avating factors and concluded that "the aggravating cjrc~tmstances surrounding

crimes negate the mitigating circumstances, especially since Jean Kambanda occupied a

ministerial post at the time he conzmJtted the said crimes")43 Consequently,high it

sentenced ~he Appellant "~o !tfe imprisomnent".TM The Appeals Chamber considers thatt this

sentence falls within the discretionary fi:amework provided by the Statute and the Rules,land

so sees no reason to disturb the decision of the Trial Chamber.

m "Judgement", Prosecutor v. Zlatko AlekaovskL Case’No, [T-95-14/1-A, A.Ch., 24 March 2000, para_I82.

Also eking, "Judgement% Prosecutor v. Delalid er al., Case No. IT-96-21-T, T. Ch. iL ]6 November 1998,
para. 1225 ,’rod "Judgement", Prosecutor v. Kupre.~M~ et al., Case No. IT-95-16-T, T. Ch. 1i, 14 January 2000,
para, 852.
~4z Judgcmem, para. 61..
m J~dgcment, para. 62.
t~ The ori=m_nal text of the Judgement was in French. Tlxis phrase has been translated in the English ~ext as

"life imprisonmenf’. The Appe’ds Chamber notes that this is the me~rdmum semence which may be imposed
by the Tribunal, and tha~ the correct translation shodd t~avc been °°imprisonment for ... the remainder of his
life" ms provided m Rule 101(A) or" the Roles. The Appeals Chamber coafinn,~ that this maximum sentence
(trod any senzencc of ±mprisonm.ent) is served h~ accordance with the applicable law of the State ia which the
cot}victc d person ~s imprisoned under the supervinion of the TribtmaI (Article 26 of the Statute)..It is also
always sub.iec~ to possible reductions if provided under the applicable law in this State mad if th= President of
tl~e Tribuna] in consultation with the Iudges so decides (Article 27 of the Statut=).

Case No,: tCTR-97-23-A
38
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VI. DISPOSITION

THE APPEALS CHAMBER

NOTING .~u~dc]e 24 of ~e Stature of the Tfibm~i and Rule 118 of the 
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JUDICIAL DOCUMENTS TRANSMISSION SHEET TO DETAINEES
FICHE DE TRANSMISSION DE DOCUMENTS JUDICIAIRES AUX DETENUS

Upon signature of the detainee, please return this sheet to the originator as proof of service.
Formulaire ~ ~tre renvoyd ~ I’expdditeur dCiment signd par le ddtenu.

Date: 19-10-2000 Case Name/affaire: JEAN KAMBANDA VS.THE PROSECUTOR
Case No /no. de/’affaire:

ICTR-97-23- A

To: TO BE FILLED IN BY THE DETAINEE
A ETRE COMPLETEE PAR LE DETENU

A:
Name of detainee / nom du d6tenu

Signature Date, Time / Heure

JEAN KAMBANDA I confirm reception of the
documents listed below.

Je confirme reception
des documents sous
VSiaPArit Pnme P 


